
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petition
o f

Buckley & Cornpany, fnc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 94 & 27 of the Tax Law
for  the  Year  1979.

AFTIDAVIT OF UAIf,ING

State of New York
County of Albany

David Parchuck' being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of June, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Buckley & Company, rnc.,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Buckley & Cornpany, fnc.
ATTN: Howard J. llausen
1317 S.  Jun iper  S t .
Philadelphia, PA 19147

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
17th day of June, 1983. I L ,,t/ r.'/ rr , t/i-2,-r.../<',

,{ 
'/i, r./,:/ rr'/affi .,,/rc,t:/,

aUTtioRi?.ED To ADldr}lIS
i)i:;;:l- ii:isur-tli To TAx
SEiJ,I iUiI }74

IrAlt



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 17 ,  1983

Buckley & Company, Inc.
ATTN: Howard J. Hausen
1317 S.  Jun iper  S t .
Phi ladelphia, PA 1,9L47

Gent lemed:

Please take not ice of  the Decis ion of  the State Tax Comrr iss ion enclosed
herewith.

You have now exhausted your right of revievr at the administrative level.
Pursuant  to sect ion(s)  1090 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Comrniss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice law and Rules,  and must  be cornmenced in Lhe
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

MYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany, New York 72227
Phone / i  (518) 457-ZO7O

Very truly youts,

STATE TAX COMMISSION

cc: Pet i t ioner 's Represeotat ive

Taxing Bureau's Representat ive



STATE OF NE\{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BUCKTEY & COMPANY, INC.

fo r  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Corporat ion Franchise Tax under
Art . ic les 9A and 27 of the Tax Law for the
Year  1979.

DECISION

Pet i t ioner ,  Buck ley  & Company,  Inc . ,  1317 South  Jun iper  S t ree t ,  Ph i lade lph ia ,

Pennsy lvan ia ,  19147,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of Corporat ion Franchise Tax under Art ic les 94 and 27 of the Tax law

for  the  year  7979 (F i le  No.  33695) .

Pet i t ioner  has  wa ived a  fo rmal  hear ing  and submi t ted  i t s  case fo r  dec is ion

by the StaLe Tax Commission based on the f i le.  After due considerat ion, the

Commission renders the fol lowing decision.

ISSI]E

Whether  the  la te  f i l i ng  o f  pe t i t ioner 's  7979 tax  repor t  was  due to  reasonab le

cause such thaL add i t iona l  charges  imposed aga ins t  pe t i t ioner  fo r  la te  f i l i ng

may be  abated .

FINDINGS OF FACT

1.  Pet i t ioner ,  Buck ley  & Company,  Inc . ,  ( "Buck ley" )  was  incorpora ted

under the laws of Pennsylvania in November, 7928, and is a contractor operat ing

primari ly in the Phi ladelphia, Pennsylvania area.

2. Buckley joined in many joint  venture -  partnership agreements. Among

these was inc luded the  ownersh ip  o f  a  ten  percent  (10%)  inLeres t  in  S teers ,
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Spear in ,  Yonkers ,  Buck ley  ( "S teers ,  Spear in " ) ,  a  par tnersh ip  do ing  bus iness  in

New York St.at.e.

3 .  Buck ley 's  Corpora t ion  Franch ise  Tax  Repor t  (Form CT-3)  fo r  1979 was

due to  be  f i led  on  or  be fore  March  15 ,  1980.  On March  14 ,  1980,  Buck ley  f i led

an appl icaLion for a three (3) month extension of the t ime within which to f i le

i t s  f ranch ise  tax  repor t  fo r  1979.

4 .  0n  l ine  one (1 )  o f  i t s  app l i ca t ion  fo r  ex tens ion  (Form CT-5) ,  Buck ley 's

p r e c e d i n g  y e a r ' s  t a x  ( 1 9 7 8 )  w a s  s h o w n  a s  $ 7 , 7 6 6 . 0 0 .  B u c k l e y  r e m i t t e d  $ 3 , 0 5 8 . 0 0

wi th  i t s  app l i ca t ion  fo r  ex tens ion ,  resu l t ing  f rom Buck ley 's  es t imaLe o f  i t s

1979 taxes  ($4 ,000.00)  p lus  twenty - f i ve  percenE (25%)  o f  such es t imate  as  a

f i r s t  i n s t a l l m e n t  f o r  1 9 s 0  ( $ 1 , 0 0 0 . 0 0 ) ,  l e s s  p r e p a y m e n t s  ( g 7 , g 4 2 . 0 0 ) . 1

5 .  Buck ley  f i led  i t s  Corpora t ion  Franch ise  Tax  Repor t  fo r  1979 on  September  16 ,

7979.  Tax  l iab i l iLy  as  shown on th is  repor t  (a t  l ine  6)  was  $4 I ,228.00 .  Buck ley

remi t ted  $77,500.00  w i th  th is  repor t ,  in  payment  o f  i t s  1979 tax  p lus  a  p repayment

on i t s  1980 tax  l iab i l i t y .

6 .  0n  February  17 ,  1981,  the  Aud i t  D iv is ion  issued to  Buck ley  a  Not ice

and Demand for Payrnent of Corporat ion Tax Due as fol lows:

Tax comput.ed $ -0-
I n t e r e s t  7  1 7 6 0 . 4 4
Add i t iona l  charge 10 ,513.  14
T o t a l  9 1 2 , 2 7 3 . 5 8

7 .  By a let ter dated March 25, 1981, the Audit  Divis ion advised Buckley

that i ts request for extension (Forrn CT-5) was not val id in that the amount

remit ted by Buckley with i ts request was not equal to ei ther (at least)  ninety

percent  o f  Buck leyrs  taxes  as  f ina l l y  de termined fo r  7979 or  one hundred

percent of i ts Laxes for 7978. This lel ter further advised that the interest

1 
A."o.dingly,  I ine 9

ref lected prepayments of
o f  B u c k l e y ' s
$s ,000 .00  ($s

7979 Franchise Tax Report  (Form CT-3)
, 0 5 8 .  0 0  p l u s  $ 7  , 9 4 2 .  0 0 )  .
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and add i t iona l  charges  were  assessed fo r  ta te  f i l i ng  o f  Buck ley 's  repor t  and

la te  payment  o f  i t s  t .axes  fo r  1979.

B.  By  a  le t te r  da ted  May 18 ,  1981,  the  Aud i t  D iv is ion  adv ised Buck ley

tha t  $40,272.00  ( l i s ted  as  an  add i t iona l  p repayment  a t  l ine  7(b)  o f  Buck ley 's

1979 report)  had been erroneously carr ied forward to 1980 as a credit . ,  and that

such amount  o f  c red iL  fo r  1980 shou ld  be  reduced to  $29,789.22 .  Th is  ad jus tment

resu l ts  f rom reduc ing  Buck ley 's  1979 c red i ts  (payments  p lus  a  car ryover )  by

amounts  due fo r  1979 ( tax  p lus  in te res t  and add i t iona l  charges) ,  as  fo l lows:2

$82  ,500  .  00

53 ,310 .78
$29  ,789 .22

9.  On Apr i l  29 ,  1981,  Buck ley  f i led  a  pe t i t ion  seek ing  a  re fund o f  the

add i t iona l  charges  pa id  ($9 ,493.14) ,  s ta t ing  Lhereon tha t  d isa l lowance (o f  a

claim for refund) had been assured by telephone. Buckley does not contest the

in te res t  assessed and pa id  ($1 ,589.64) ,  and on ly  seeks  abatement  and re fund o f

the  add i t iona l  charges .

10. By a let ter dated February 10, 7982, Buckley, through i ts representat ives

Panne l l  Ker r  Fors te r  cPA?s (Raymond N.  skadden,  Par tner ) ,  wa ived a  fo rmal

hearing and submitted i ts case for decision by the State Tax Commission.

Pa id  w i th  Repor t  (CT-3)
Pa id  w i th  App l ica t ion  fo r  Ex tens ion  (CT-5)
Carryover ( total)

To ta1  Cred i ts  ( I979)

Tax  due per  Repor t  (CT-3)
fnterest ( late payment)
Addit ional Charge

(Iate f i l ing & late payment)
F i rs t  Ins ta l lment  ( fo r  1980)

Tota l  Due (7979)
Car ryover  Cred i t  ( to  t9B0)

2 
Irraut"st  and addit ional

t o t a l l i n g  $ 1 1 , 0 8 2 . 7 8 ,  r e f l e c t
shown to be due on the Notice

$77 ,500 .  oo
3 ,  05B.  o0
7 ,942 .00

$41 ,228 .  oo
7 ,589  . 64

9  , 493 .14
1  ,000  .  00

c h a r g e s  ( $ 1 , 5 8 9 . 6 4  a n d  $ 9 , 9 9 3 . 1 4 ,  r e s p e c t . i v e l y )
a recomputat ion of such amounts as were or iginal ly
and Demand dat .ed  February  17 ,  1981.
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11 .  Buck ley  asser t .s  i t  ma in ta ined no  books  or  records  o f  S teers ,  Spear in ,

and hence could not ascertain the extent to which there was business income

reportable by Buckley in New York State unt i l  such information was made avai lable

by Steers, Spearin.  Buckley states i t  did not receive such information unt i l

wel l  af ter the end of 1979, and that late f i l ing of iLs 7979 return was thus

due to  reasonab le  cause.  Buck ley  a lso  no tes  i t s  " . . .good fa i th  by  i t s  vo lun tar i l y

report ing this business act iv i ty in New York, even though (Buckley) was only

indirect ly involved".  FinalIy,  Buckley states the substant ial  prepayment

included in i ts 1979 report  was made in an effort  to prevent a simi lar penalty

i n  1 9 8 0 .

CONCIUSIONS OF [AId

A.  That  pursuant  to  sec t ion  277.1  o f  the  Tax  Law,  pe t i t ioner 's  1979 tax

repor t  was  due to  be  f i led  on  or  be fore  March  15n 1980,  un less  on  or  be fore

that date pet i t ioner had f i led an appl icat ion for extension of t ime within

which to f i le i ts report  and paid on or before such f i l ing the amount properly

es t imaLed as  i t s  tax .

B. That Regulat ions of the State Tax Commission provide:

"Proper ly  es t imated  tax .  (Tax  Law,  213,  subd.  1 )  (a )  g  taxpayer
applying for an automatic three month extension for f i l ing i ts tax
report .  must pay on or before the date i ts report  is required to be
f i led ,  w i thout  regard  to  any  ex tens ion  o f  t ime,  i t s  p roper ly  es t imated
tax. The est imated tax paid, or balance thereof,  wi l l  be deerned
proper ly  es t imated  i f  the  tax  pa id  i s  e i ther :

(1 )  no t  less  than 90  percent  o f  the  tax  as  f ina l l y  de termined,  o r

(2) not.  less than Lhe tax shown on the taxpayer 's report  for the
preced ing  taxab le  year ,  i f  such  preced ing  year  was a  taxab le
y e a r  o f  1 2  m o n t h s . ' r  ( 2 0  N Y C R R  7 - 1 . 3 )

C.  That  s ince  pe t i t ioner  d id  no t  p roper ly  es t imate  and pay  taxes  on  or

be fore  March  15 ,  1980 ( the  due da te  fo r  f i l i ng  i t s  1979 repor t )  in  accordance

wi th  the  requ i rements  o f  secL ion  2 I I .1  o f  the  Tax  law and 20  NYCRR 7-1 .3 ,
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pet i t ioner did not have a val id extension of t ime within which to f i le i ts

repor t .

D .  T h a t  p e t i t i o n e r ' s  1 9 7 9  r e p o r t ,  d u e  o n  M a r c h  1 5 ,  1 9 8 0  b u t

un t i l  September  16 ,  1980,  was f i led  la te ,  and thus  was sub jec t  to

charges  imposed.

no t

the

f i l e d

add i t iona l

E. That in view of the avai labi l i ty of  procedures such as the foregoing

whereby pet i t ioner could have avai led i tsel f  of  val id extensions of t ime within

which to f i le i ts report ,  including specif ical ly the opt ion of paying one

hundred percent  o f  the  preced ing  year ts  tax ,  pe t i t ioner 's  la te  f i l i ng  based on

the unavai labi l i ty of  certain records and information was not due to reasonable

cause such as would be grounds for abatement of the addit . ional charges (Matter

o f  Buck ley  & company,  rnc . ,  s ta te  Tax  commiss ion ,  June 11 ,  7982;  see a lso

M a t t e r  o f  B e r k s h i r e  H a n d k e r c h i e f  C o . ,  S t a t e  T a x  C o m m . ,  O c t o b e r  1 ,  1 9 s 1 ) .

F .  That  the  pe t iL ion  o f  Buck ley  & Company,  Inc . ,  i s  hereby  den ied  and the

d isa l lowance o f  i t s  reques t  fo r  re fund is  sus ta ined.

DATED: Albany, New York

,tUi; r I i 'Jl-13
STATE TAX COMMISSION


